MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD

ORIGINAL APPLICATION NO. 952 OF 2017

DIST. : LATUR
Vilas Ganpatrao Shirolkar,
Age.52 years, Occu. : Service,
(as Dist. Superintendent of Land
Records, Latur),
R/o C/o Mr. Kadam Dinkarrao,
New Bhagirathi Housing Society,
Agroya Nagar, Old MIDC Road,
Latur. -- APPLICANT

VERSUS

1. The State of Maharashtra,
Through its Principal Secretary,
(Revenue), Revenue & Forest Department,
M.S. Mantralaya, Mumbai — 32.

2. The Consolidation Commissioner
& Director, Land Records,
M.S., Pune.

3. The Deputy Director,
Land Records, Aurangabad. -- RESPONDENTS

APPEARANCE :- Shri Avinash S. Deshmukh, Ilearned
Advocate for the applicant.

Smt. Priya R. Bharaswadkar, learned
Presenting Officer for the respondents.

CORAM : J.D. Kulkarni, Vice Chairman (J)
DATE : 23rd February, 2018
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ORDER

1. Heard Shri Avinash S. Deshmukh, learned Advocate for the
applicant and Smt. Priya R. Bharaswadkar, learned Presenting
Officer for the respondents.

2. The applicant, who is a District Superintendent of Land
Records, has challenged his transfer order dtd. 19.12.2017 issued
by the res. no. 1 (Annex. A.3 page 17), whereby he has been
transferred from the post of District Superintendent of Land
Records, Latur under the control of the Deputy Director, Land
Records, Aurangabad to the same post under the control of
Deputy Director of Land Records, Nagpur. The impugned order
has been passed under sec. 4 (4) & 4 (5) of the Maharashtra
Government Servants Regulation of Transfers and Prevention of
Delay in Discharge of Official Duties Act, 2005 (for short the
Transfer Act, 2005). The learned Advocate for the applicant
submits that section under which the impugned order has been
passed itself clearly shows that the said order is midterm and mid
tenure.

3. From the admitted facts on record, it seems that the
applicant has been posted at Latur and was discharging his duties
there since 9.6.2015 and he was not due for transfer since he has
not completed his normal tenure of 3 years at Latur. However,

vide the impugned order dtd. 19.12.2017, the applicant has been
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transferred to Nagpur and, therefore, the said order is midterm
and mid tenure. It is issued against the basic principles of
natural justice, equity, good conscience and the same is most
illegal, arbitrary, high-handed, irrational, illogical. The impugned
order is also issued without application of mind and in colourable
exercise of powers and hence the same is liable to be quashed and
set aside. The learned Advocate for the applicant submits that
there were no exceptional circumstances or special reasons for
applicant’s transfer and such reasons are also not recorded in the
impugned transfer order. The applicant has, therefore, requested
that the impugned transfer order be quashed and set aside and he

may be allowed to discharge his duty at Latur.

4. The respondents tried to justify the order of transfer.
According to the respondents, the transfer order of the applicant
is illegal and proper and it has been issued after following the due
procedure as mentioned in sec. 4 (4) (ii) and 4 (5) of the Transfer

Act, 2005.

5. The learned P.O. invited my attention to the minutes of the
meeting, wherein the applicant’s case has been considered for the
transfer. The said minutes are placed on record along with
affidavit in reply and it is stated that there were serious

complaints against the applicant and his transfer was
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recommended by the local M.L.A. and the Civil Services Board and
the Committee comprising of Revenue Minister, Hon’ble Chief
Minister and Others have approved the impugned transfer of the
applicant. In short the respondents are trying to justify the

impugned transfer order.

6. The learned Advocate for the applicant submits that no
reasons are mentioned in the transfer order. The learned
Advocate for the applicant has placed reliance on the judgment

delivered by the Hon’ble High Court in the case of Pradeepkumar

s/o Kothiram Deshbhratar Vs. State of Maharashtra & Ors.

[2011 (5) Mh. L.J. 158]. He particularly relied on para 21 of the

said judgment, which reads as under :-

“21. Perusal of note, as approved by Hon’ble Minister at
page 165, again does not show any specific application
of mind in so far as the transfer inter se of the petitioner
and respondent no.5 is concerned. The specific cases
which can be said to be looked into by the Hon’ble
Minister are already mentioned by us above. Whether
this fact which we have noticed is looked into by Hon’ble
Minister or not is not very clear. Section 4 (5) permit
competent authority in special cases to transfer the
petitioner after recording reasons in writing and that
too with prior approval of Hon’ble Minister. Thus,
Section 4(5) of the 2005 Act contemplates such

premature transfers only in exceptional cases. The
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facts above show that request made by the President of
Zilla Parishad and recommendation of Hon’ble Minister
has been the only reason for treating the proposal as
special case. This is not contemplated by Section 4(5)
of 2005 Act and reasons to be recorded for permitting
such transfers must be spelt out and must be found to
be in the interest of administration. Those reasons
cannot be only the wish or whim of any particular
individual and such transfers cannot be ordered as
special case to please the particular individual for mere
asking. On the contrary, records show that respondent
nos.2 and 3 have not recorded any special reasons at
all. These respondents are not satisfied with relevance
of reasons placed before Hon’ble Minister. Hence, they
have developed a new story in an attempt to justify that
transfer before this Court. We, therefore, do not find
compliance of provisions of Section 4(5) r/w Sec. 6 of

2005 Act in the present matter.”
7. From the provisions of sec. 4 (4) & 4 (5) of the Transfer Act,
2005 it is clear that the transfer of the Government servants shall
ordinarily be made only once in a year in the month of April or
May or there is proviso to sec. 4 (4) and sec. 4 (5) will make it clear
that under which circumstances in special cases transfer can be
effected without completion of tenure. For the purpose of
convenience sub sec. (4) & (5) of sec. 4 of the Transfer Act, 2005

are reproduced as under :-
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“4, Tenure of transfer.
(1 to 3) -- - - o

(4) The transfers of Government servants shall
ordinarily be made only once in a year in the
month of April or May:

Provided that, transfer may be made any time in
the year in the circumstances as specified below,
namely:-

(i) to the newly created post or to the posts which
become vacant due to retirement, promotion,
resignation, reversion, reinstatement,
consequential vacancy on account of transfer or
on return from leave;

(i) where the competent authority is satisfied that the
transfer is essential due to exceptional
circumstances or special reasons, after recording
the same in writing and with the prior approval of
the next higher authority;

(5) Notwithstanding anything contained in section 3
or this section, the competent authority may, in
special cases, after recording reasons in writing
and with the prior +[approval of the immediately
superior| Transferring Authority mentioned in the
table of section 6, transfer a Government Servant
before completion of his tenure of post.”
8. The learned Advocate for the applicant submits that there is
nothing on record to show that the case of the applicant falls

within the ambit of sub sec. 4 and S of Sec. 4 of the Transfer Act,

2005.

9. In order to see as to whether special reasons are recorded or

there was administrative exigency to transfer the applicant, I have
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perused the minutes of the meeting placed on record by the
respondents. The recommendation of the Committee is at pages
37 to 40 (both inclusive). Perusal of the said recommendation of
Civil Services Board shows that the Committee observed that
prima-facie allegations cannot be proved and Committee
recommended that the applicant shall be transferred in the month
of May, 2018 i.e. at the time of annual general transfer of the year
2018. Following reference in the said minutes will make it clear
that the Committee did not recommend the transfer of the

applicant and said observations are as under :-

——————— faw=iftea et e wRilaa urd o3t Al EER 3ge A
JARINEE et DA ABRY MGl BIVEIE ABRIB d, UBI
@, 3ar AgH qHG detell @ har TS BIAE! BRI AT
Setet @ fpat . PRIe®R Ald [ines BueE! aiReE gReicei

A BRAATEBS ABR IHA Dottt A@!. D ABR I 31ef Ade=

Aepelt TRAT 3eleht AE. AEHB IWRFd YA dBR! TR 8@
dcpleltal 3uAaete 3ffd 3HeA oTER Alel U HA(S RATR/A.
31.9/2095 f&. 9§.§.209% 3 UARTHIA BRI 21, PRI®: Hidt
3RA Facl BMEL 3R WA bt 3@,  AEWIE Ut FTREE
TRcgFU 3dd BRAE! oA fasiedt 3iR.

§.  SHEE YA, IO Alel AR Deiel TR @A HHIE
I B AA B, lett 3. RRIGH Al ALA@N USamal TGt
FRETREHIA BIUCHE! oA RIBRA AR AR detelt g, and

e swiae offd 3, AR weel, iRonaE At =M
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2. R0.99.2090 A= IFAEHER ATDE IUHAAD H{H 3,
3RoEE U220, ARIEE Alell A= &, 9§.08.209§ Al STAwEE!
3GFd, O AE A@R deleAl Albelt ARl teetH Dell 3B.
RIRHEHIA ST3IE HRUATA A DY, AR 3BA JAR &8 auiydian 31a &
3garctiR A BRIaR BwHea 3R 5. PrisE: Jqidt gt wdt
fpal AE! ? TWEA JE SHEE MYEA, IOl el AR BRG]
Il ATSR Detcll gl EUAM, 30t BRicd: g A= Uear Eatis
R.6.20948 URIA HRRA 3P d AeA dectiA UH Agd. . BrissdR
AR A, 209¢ AN B NS Teetidast TEt 3.

v. @, N BRem @ Seg e i e, g
JiRRigAd AL 30 . A@ Al AR &R DolcAl BRI
JHITE STHEG IRIFA, U Ael BUUE! oI RIBRA ARTEH AR
Betl el T ERE 9356 it AR R, R09¢ AN =B ED
JGcada!, AGeH B A IEA.  ABEEOE st RRiw Al
AR UGTAel d&clt HUAld AW fbdl A A@Eaal Rad fH
e [ondla  ifdesl-gicn  ugRnuEl, dEell A@EA A
uiiteet-a rERelt BRI e B B, 3IRRN-909%/4.3%.
£5/3-§ 2. 90.90.209¢ 3(cUA FAUE HIRA Neicl PR Adl S

(9) AR TBBR Usgdlel ATeR HRUAA Ad 3NR.”

10. The aforesaid minutes have been sent to the Minister

(Revenue) and he stated as under :-

“Teltdss Al TR ABRIGAR 0. RRIGE: Al Biegt stitiers oA

3. AT 3.3, 31. APIGR A IHRIBR TSR B0 AT,

11. The recommendations of the Hon’ble Revenue Minister has

been accepted by the Hon’ble Chief Minister. Thus, it is clear that
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even the Civil Services Board recommended the transfer of the
applicant in the month of May, 2018 i.e. at the time of annual
general transfer, the Minister (Revenue) seems to have influenced

by the recommendations made by the local M.L.A.

12. The learned P.O. has invited my attention to number of
complaints filed against the applicant. However, those complaints
are not substantiated and on the contrary it seems that the Civil
Services Board found that there was no substance in the said
complaints against the applicant and, therefore, recommended
that the applicant be transferred at the time of annual general

transfers of 2018.

13. The learned P.O. has placed reliance on the judgment
delivered on 18.9.2007 by the Hon’ble Supreme Court in the case

of Mohd. Masood Ahmad Vs. State of U.P. & Ors. in Appeal

(Civil) No. 4360/2007. In para 8 of the said judgment, Hon’ble

Supreme Court has observed as under :-

“8. Learned counsel for the appellant submitted that
the impugned transfer order of the appellant from
Muzaffarnagar to Mawana, District Meerut was made at
the instance of an MLA. On the other hand, it has been
stated in the counter affidavit filed on behalf of
respondent Nos. 1 & 2 that the appellant has been

transferred due to complaints against him. In our
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opinion, even if the allegation of the appellant is correct
that he was transferred on the recommendation of an
MLA, that by itself would not vitiate the transfer order.
After all, it is the duty of the representatives of the
people in the legislature to express the grievances of the
people and if there is any complaint against an official
the State government is certainly within its jurisdiction
to transfer such an employee. There can be no hard
and fast rule that every transfer at the instance of an
M.P. or MLA would be vitiated. It all depends on the
facts & circumstances of an individual case. In the
present case, we see no infirmity in the impugned

transfer order.”

14. The aforesaid observations of the Hon’ble Supreme Court,
thus clearly shows that there can be no hard and fast rule that
every transfer at the instance of an M.P. or M.L.A. would be
vitiated. It all depends on the facts & circumstances of an
individual case. In the present case the allegations made by the
M.L.A. are not having substance as found by the Civil Services
Board and the applicant seems to have been transferred only on
the basis of complaints filed by the local M.L.A. Shri Atul Save,
Aurangabad (East). It is pertinent to note that, M.L.A. Shri Save is

not of Latur where the applicant is serving.

15. The learned Advocate for the applicant has placed reliance

on the Circular dtd. 11.2.2015 issued by the Government of
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Maharashtra and particularly para 8 of the said Circular gives
guidelines as to what guideline shall be followed while transferring
the employees under the Transfer Act, 2005. The copy of the said
Circular is at pages 125 to 130 (both pages inclusive) and the

relevant para 8 thereof is as under :-

“C. TUHEEN UHlMd 3 AWURll bl dleEell  Siicle
UBRY/HAA-TN R SRAAIHRN dTBR T FACTRA Hacs
AP 3R AHAaehd bR/ Baar-Aredt sgeht wverd A5 1. 3120
g Heelid ABRY/FAA- A= ABRIFCENAA RGRAA SO
g3Ha (3B A A APES) apRAe ateled  famwria 8=,
Jaea 3HBRY/BAAR A Ye@ Saul 3H@h 3@ bl A Aeed
dectt gideel-Aet S T st ddelta it /wda@-aren
fRiendic dapRiAed a2 3iegs A Jdeld twR/waHan-Aet

A USTR ogd cllianes RRAHTE HRAG JF HoEEd aaeit
uittrest-ae el el #An Adefasiiiiensit/saar- Al | ugER
3qu Ao @ A deell UMHB-AR™ A oA Al
BRUHAARM g HHa ageit MEBR! Jdefa wRY/waa-ad
Tl I AR AR AMHHI-AhS YAlldd & Abal. oA
aR@ Uidesl-As 3R URdd Ui SR S&etl UERbl-AT6 g
Detell BRU A0 33 fbal HA AR Bletell bwel Jd:dld FAd T
Bl Agcll WIHH- TR IRAEE! ATl endt har agett idrest-amn
WM Welgel Adulid J@l. S UhIA  d&et UUEen-A=N
TRAAEAR JRAAYDHIR TG AR JHEBR!/BHAR! A F&eit

BT Ad QM YU Jeiehd B RY/BHAAR! Al slecil DoAEaR

= [iRves PRI HRAE J B! st =l
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16. The aforesaid guidelines clearly show that even if there are
complaints against the employee, the said employee shall not be
transferred merely on the basis of complaints and there must be
some investigation as to whether there is prima-facie evidence or

not in the said complaints.

17. In the present matter, there is no substance in the
allegations as found by the Civil Services Board. In such
circumstances the impugned transfer of the applicant is against
the provisions of the Transfer Act, 2005 and the same needs to be

quashed and set aside.

18. The learned P.O. submits that the applicant, though
transferred on 19.12.2017, has not yet joined at his transferred
place in spite the fact that no interim stay was granted. On this
basis only the transfer cannot be held legal. If the respondent
authorities desired they would have taken action against the
applicant for not joining at transferred place as per the rules. Itis
stated that the applicant is due for transfer in the month of May,
2018 and, therefore, it would not proper to disturb him till he
becomes due for transfer. The respondents are at liberty to
consider the applicant for transfer in the month of May, 2018.

Hence, I pass following order :-
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ORDER
(i) The O.A. is allowed with no order as to costs.
(i) The impugned order dated 19.12.2017 (Annex. A-3 page 17)
issued by the res. no. 1 in respect of transfer of the applicant is

quashed and set aside.

(iii) The respondents are directed to allow the applicant to
discharge his duties on the post of Dist. Superintendent of Land
Records, Latur till May, 2018 i.e. till annual general transfers of

2018.

VICE CHAIRMAN (J)

ARJ-O.A. NO. 952-2017 JDK (TRANSFER)



